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TFEU Article 107 (R #iB)HH)

1. Save as otherwise provided in the Treaties, any aid
granted by a Member State or through State resources in
any form whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the
production of certain goods shall, in so far as it affects
trade between Member States, be incompatible with the
internal market.

2. The following shall be compatible with the internal
market:

(@) aid having a social character, granted to individual
consumers, provided that such aid is granted without
discrimination related to the origin of the products
concerned,;

(b) aid to make good the damage caused by natural
disasters or exceptional occurrences;

(c) aid granted to the economy of certain areas of the
Federal Republic of Germany affected by the division of
Germany, in so far as such aid is required in order to
compensate for the economic disadvantages caused by that
division. Five years after the entry into force of the Treaty
of Lisbon, the Council, acting on a proposal from the
Commission, may adopt a decision repealing this point.

3. The following may be considered to be compatible
with the internal market:

(a) aid to promote the economic development of areas
where the standard of living is abnormally low or where
there is serious underemployment, and of the regions
referred to in Article 349, in view of their structural,
economic and social situation;

(b) aid to promote the execution of an important project
of common European interest or to remedy a serious
disturbance in the economy of a Member State;

(c) aid to facilitate the development of certain economic
activities or of certain economic areas, where such aid
does not adversely affect trading conditions to an extent
contrary to the common interest;

(d) aid to promote culture and heritage conservation

where such aid does not affect trading conditions and
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competition in the Union to an extent that is contrary to
the common interest;
(e) such other categories of aid as may be specified by

decision of the Council on a proposal from the Commission.
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Regulation 2022/2056 (¥} El4hBh4:HLH])

Article 3

Existence of a foreign subsidy
1. For the purposes of this Regulation, a foreign subsidy
shall be deemed to exist where a third country provides,
directly or indirectly, a financial contribution which confers
a benefit on an undertaking engaging in an economic
activity in the internal market and which is limited, in law
or in fact, to one or more undertakings or industries.
2. For the purposes of this Regulation, a financial
contribution shall include, inter alia:
(@) the transfer of funds or liabilities, such as capital
injections, grants, loans, loan guarantees, fiscal incentives,
the setting off of operating losses, compensation for
financial burdens imposed by public authorities, debt
forgiveness, debt to equity swaps or rescheduling;
(b) the foregoing of revenue that is otherwise due, such as
tax exemptions or the granting of special or exclusive
rights without adequate remuneration; or
(c) the provision of goods or services or the purchase of
goods or services.
A financial contribution provided by a third country shall
include a financial contribution provided by:
() the central government and public authorities at all other
levels;
(b) a foreign public entity whose actions can be attributed
to the third country, taking into account elements such as
the characteristics of the entity and the legal and
economic environment prevailing in the State in which
the entity operates, including the government’s role in the
economy; or
(c) a private entity whose actions can be attributed to the
third country, taking into account all relevant circumstances.

Article 4
Distortions in the internal market
1. A distortion in the internal market shall be deemed to
exist where a foreign subsidy is liable to improve the
competitive position of an undertaking in the internal
market and where, in doing so, that foreign subsidy
actually or potentially negatively affects competition in
the internal market. A distortion in the internal market
shall be determined on the basis of indicators, which can
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include, in particular, the following:

(a) the amount of the foreign subsidy;

(b) the nature of the foreign subsidy;

(c) the situation of the undertaking, including its size and
the markets or sectors concerned;

(d) the level and evolution of economic activity of the
undertaking on the internal market;

(e) the purpose and conditions attached to the foreign
subsidy as well as its use on the internal market.

2. Where the total amount of a foreign subsidy to an
undertaking does not exceed EUR 4 million over any
consecutive period of three years, that foreign subsidy
shall be considered unlikely to distort the internal market.
3. Where the total amount of a foreign subsidy to an
undertaking does not exceed the amount of de minimis
aid as defined in Article 3(2), first subparagraph, of
Regulation (EU) No 1407/2013 per third country over any
consecutive period of three years, that foreign subsidy
shall not be considered to distort the internal market.

4. A foreign subsidy may be considered not to distort the
internal market to the extent that it is aimed at making
good the damage caused by natural disasters or exceptional
occurrences.

Article 5
Categories of foreign subsidies most likely
to distort the internal market
1. A foreign subsidy is most likely to distort the internal
market where it falls under one of the following categories:
(@) a foreign subsidy granted to an ailing undertaking,
namely an undertaking which will likely go out of business
in the short or medium term in the absence of any subsidy,
unless there is a restructuring plan that is capable of
leading to the long-term viability of that undertaking and
that plan includes a significant own contribution by the
undertaking;
(b) a foreign subsidy in the form of an unlimited
guarantee for the debts or liabilities of the undertaking,
namely without any limitation as to the amount or the
duration of such guarantee;
(c) an export financing measure that is not in line with the
OECD Arrangement on officially supported export credits;
(d) a foreign subsidy directly facilitating a concentration;
(e) a foreign subsidy enabling an undertaking to submit an

i

&

unduly advantageous tender on the basis of which the
undertaking could be awarded the relevant contract.

2. An undertaking under investigation shall be granted the
possibility to provide relevant information as to whether a
foreign subsidy falling under one of the categories set out
in paragraph 1 does not distort the internal market in the

specific circumstances of the case.

Article 6
Balancing test

1. The Commission may, on the basis of information
received, balance the negative effects of a foreign subsidy
in terms of distortion in the internal market, according to
Articles 4 and 5 against the positive effects on the
development of the relevant subsidised economic activity
on the internal market, while considering other positive
effects of the foreign subsidy such as the broader positive
effects in relation to the relevant policy objectives, in
particular those of the Union.

2. The Commission shall take into account the assessment
under paragraph 1 when deciding whether to impose
redressive measures or to accept commitments, and the
of those redressive measures or

nature and level

commitments.
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 Fs(1-D)*+e(1+s) (pg+D)

V<0%®

Ebo TNHIZHEDWTERE UL,

dVz_c(s=1) (s+1) (2s—cs—c—2Ds)
0D  s{s(1-D)*+c(1+s) (0g+D)}>

(61)

R, FORFIISTD (2s—cs—c—2Ds)
HKEL T B Z Db b,

WIS, BEOHIFFFIEOZEEZHL 2T S
720,
E1 XY, Ff=F(D a,c p9)B L0 t*=t*
(Doa,c) bRFTZENTED, LoT, EPD
KRR BT VplEL &, PO X9 12K
T5ZETE %,

V=B (t*(Da,c), Fy (Da,c,p9),D.0,04.¢)
=Ep(t*(D,s,c), Fy (D,s,c09),D,5,04.¢)
(62)

22T, (62)7%

(22) XD EYp OBE Zi#H~H, 22T,

V=V (F (t*(s)), 5)
EHDLE, UTMESNS,

8V¢:8V¢‘8FO*-8715*+8E1[)

ds OF; ot* ds  Os

=0

_2{e(s+1) (pg+D)+s(1-D)%
B c(s+1)°

wiz, (62)X%
Vyp=Vy (F (t*(c)), ¢)

ERDE,
OVy_0Vy IR ot* JEYp
dc @E at* dc dc

=0
__(1-D)*s*
cz(s+1)2<0

Eeh, F2, (62X %
Vp=Vp(Fy (04). pa)

Lhb L,

AVy _dVy 8F0*+ 0EY
dog OF; 9pg  9pa
=0

_ 25
_s+1>0

| =AY

L b, wEIL, (62) %

Vp=Vy(F" (¢*(D)), D)
Ladk,

6Vw:8V¢_aFo*_Lﬁ+aEw

oD R’ ot 9D oD

=

2s(Ds+cs —s+e)
c(s+1)?

b GEU#DD)

>0

>0

(63)

(64)

(68)

(69)
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